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INTRODUCTION

KEY FOCUS:

“The impact of COVID-19 pandemic has already started to have a
profound impact on all the business sectors and the Construction
Industry is no exception to it. Projects throughout the Middle East,
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South Asia and South East Asia have been impacted by this outbreak be it due to manpower shortages, lack of approvals on pay-
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ment or NOC’s leading to numerous delays and disruptions”.
This Article provides an insight into the key points a Contractor

3. Timely Notification

(affected party) needs to consider in order to safeguard its losses
arising from COVID-19 with focus on FIDIC 1999 contract terms
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(being the most widely used contract guidelines).
Key Steps for the affected party:
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1) Identification of Claims
2) Contract Provisions for Time & Cost
3) Timely Notification
4) Substantiation of Claims
5) Counter Arguments used by Employers to reject Claims

1) Identification of Claims
The first and foremost aspect for the Contractor is
to identify their claims arising from COVID-19,
what kind of delays are being faced, whether it is
a disruption, variation, resequencing of works,
warrantee or guarantee extension, repair or rectification, preservation claims or other time and cost
related claim.
The Contractor then needs to analyze his contract
provisions that entitle him to claim for Time and
Cost arising from the identified events.

“A Claim is only as good as the records the affected party is able to use
to substantiate its claim, be it time
or cost”
This notice is the first and foremost step for any
affected party to perform without fail, if they anticipate significant impact on time and costs.
Entitlement to Time & Cost

[A] Force Majeure

The FIDIC contract provides relief to the affected
party for an Extension of Time (EOT), provided the
affected party gives a Notice as per the notification
clause (EOT requirements are addressed in the
“Substantiation of Claims” section below)

The Force Majeure clause is the first line of defense that would be used by majority of the Contractors or Subcontractors affected by COVID-19
globally (whether the contract has a provision or
not).

However, it is important for the affected party to
note that it is simply not enough to cite COVID-19
(Force Majeure) as a reason for delay without
showcasing it had undertaken steps to mitigate the
delay.

Through this article, we shall attempt to highlight
the key provisions under this clause and how does
it entitle you for Time & Cost.

The COVID-19 however, which has been classified
as a “Pandemic” by the WHO does not fall into the
list of exception events or circumstances as stated
in Sub-Clause 19.1 (i) to (v) that entitle the affected
party to “payment of costs”.

2) Contract Provisions

What is Force Majeure & does it apply to COVID19
Force Majeure is classified as an exceptional
event or circumstance which is beyond the control
of the party affected and which the party affected
could neither have foreseen nor provided against
before entering the contract.
Depending on the type of contract and governing
law, the COVID-19 may or may not be classified
as a “Force Majeure” event.
The majority of Construction Contracts in the Middle East are governed by FIDIC 1999 or its variations, which typically has provision for Force
Majeure (Sub-Clause 19.1) which classifies
COVID-19 as a Force Majeure (Sub-Clause 19.1
(a) to (d))
Notification of Force Majeure
It is of utmost importance for the affected party to
notify the Employer of the works being hampered
due to Force Majeure and the FIDIC contract
specifies that the affected party should notify the
other party of the event 14 days after the party became aware of the event.

Therefore, if the governing law allows the claim of
the Pandemic as Force Majeure and how the local
authorities intend to deal with the Pandemic needs
to be explored.
Options include to claim Force Majeure under lockdown scenario.
In order to claim costs due to COVID-19, the affected party may have to demonstrate their actual
losses and turn to other contract provisions to
claim their losses (highlighted in “Substantiation of
Claims” section below).
The start date and end date of the delay due to
COVID-19 is essential as it is possible that some
vendors located outside the country of execution
could have suffered the lockdown and impact of
COVID-19 at times different from the main contractor. The vendors and contractors might also delay
the project owing to change in priority of works and
hence, the delay might be more than a direct delay
seen at the site.
It is also possible that the impact of lockdown may
result in some parties going bankrupt thereby disrupting the project, which may happen months after the COVID-19 direct impact is concluded.

The delays must impact the critical path of the project to claim time and associated cost.
Loss of productivity/idling will be a major claim expected in this situation.
Optional Termination due to Force Majeure
In the event that COVID-19 continues to substantially prevent execution of works for a continuous
period of 84 days from the date of Notice or for
multiple periods which total more than 140 days
due to the same Force Majeure, the FIDIC contract provides an option for either party to terminate the contract.
Absence of Force Majeure in your contract
In absence of a Force Majeure Clause in the contract, the affected party must refer to the EOT,
Variation and other contract clauses that may provide relief on occurrence of such an event.
In absence of any other relevant contract clause
that entitles the affected party to claim time and
cost, the affected party must refer to the Governing Law of the contract.

FIDIC’s Sub-clause 20.2.1 provides 28 days for the
affected party to provide notice of claim to the other
party from the date after which the affected party
became aware or should have become aware of
the event.
The section on “Substantiation of Claims” deals
with what records are to be maintained by the affected party in order to seek EOT.
[C] Adjustment for Changes in Law
If the affected party can identify and establish
changes in laws or regulations as a direct result of
COVID-19, the FIDIC contract (Sub-Clause 13.7)
provides the affected party for relief in time and
cost.
Some examples amid the COVID-19 could be:
1) Imposition of a 24-hour curfew, lockdowns
or quarantined areas
2) Changes to rental rates
3) Restrictions on Site inspections
4) Material restriction from certain countries
(especially if the items can be procured
from that country only)

Frustration

[D] Insurance

If the Contract does not provide relief for Force
Majeure or any other provision to claim time and
cost that can be applied to COVID-19, the Contractor may refer to the Doctrine for Frustration under the Governing Law which allows the affected
party to “terminate” the contract, if the event:

It is important for the affected party to check their
coverage of Insurance policies mainly:
 Comprehensive All Risk Insurance
 Business Interruption Insurance (Physical Damage)

 Occurs after the contract was signed
 Is attributable to neither party
 Destroys the fundamental purpose of
the contract
 Makes it commercially or physically impossible to fulfil the contract.
However, this undergoes lot of scrutiny by the
courts in order to determine if the contract has
been frustrated or not and typically has low rates
of success.
[B] Extension of Time (EOT)
In conjunction with the EOT relief provided by the
Force Majeure clause, the Extension of Time
(EOT) Clause as per FIDIC 1999 Sub-Clause 8.4
(d) & other Sub-clauses provides relief to the affected party by providing an entitlement for an
EOT if the delay is caused by “Unforeseeable
shortages in availability of personnel or goods
caused by epidemic”.

The Business Interruption Insurance coverage requires a “direct physical loss or damage” to the insured property in order to be applicable. However,
the term “Physical damage” remains ambiguous as
to what constitutes it.
In such scenarios the affected party must notify the
insurance company of possible claims arising due
to COVID-19. The insurance company shall review
the policy and advise on the extent of coverage.
FIDIC 1999 Sub-Clause 18.2 & FIDIC 2017 SubClause 19.2.1 (iv) state that the Insurance policy
should provide coverage for all damage and loss
except “Unforeseeable forces of Nature” (SubClause 17.3 (h)) [unless otherwise stated in the
Contract]
Since SARS outbreak in 2003 majority Insurance
providers exclude damages or loss caused by
communicable diseases. However, it is important
to check what the Insurance policy covers.

3) Timely Notification

Disruption

Once the contract clause and the claims have
been identified, it is imperative for the affected
party to Notify the Engineer/Employer. The key
notices timelines are (as per FIDIC contract
terms):

One of the most common claims arising due to impact of COVID-19 is disruption to works at site &
head office. In countries around the world the government has imposed the following:




Notice for a Force Majeure should be
made after 14 days from the start of the
event
Notice of Claim to be made 28 days after
the affected party became aware of the
event

In all circumstances, a failure to notify in a timely
manner would result in loss of entitlement to relief
for the Contractor. It is also important to note that
email notifications are not considered as “Notices”.
“Untimely Notification remains
the primary mode of rejection of
claims by an Engineer/Employer”
4) Substantiation of Claims
Maintaining records at the time of occurrence of
the event (contemporaneous records) is the single
most important factor that drives preparation of
substantiated claims.
“Fact is King”
Extension of Time
In order to claim EOT the affected party must be
able to demonstrate the delays through an analysis and substantiate the claim with records.
In order to prepare an EOT claim, the affected
party must undertake the following:
 Identifying the delay events (due to
COVID-19)
 Establishing the start date and end date
(if possible) of the delay event (This
may vary from country to country. For
example - the start date for a delay
event for a China based vendor would
be December 2019 while in UK March
2020).
 Updating the Program & submitting it to
the Engineer/Employer for approval.
 Demonstrating effect on critical path
(during a delay analysis)
 Steps undertaken to mitigate the delay
 Detailed narratives/write-up of the delay
event impacting the works
 Timely Notice of Event

 Work from Home or Remote working
 Maintaining Safe Distances (at sites and
offices)
 24-hour Curfews, Lockdowns etc.
 Out of sequence works
 Disruption due to demobilisation and remobilisation of resources
This leads to loss in productivity at construction
sites and offices for many contracting firms. The
affected party must ensure:
 Daily Reports with narratives (activities
undertaken by site personnel)
 Daily reports with proper manpower records
 Highlighting areas of concern in the
weekly updates
 Photographs (if allowed)
The impact of COVID-19 should be monitored
carefully by recording the progress in works
through Daily or Weekly Progress Reports along
with updating the programs.
This would enable the affected party to prepare a
fully substantiated claim which needs to be submitted within 42 days after the party became aware
of the event or circumstance giving rise to the claim
(FIDIC 1999 Sub-Clause 20.1)
5) Counter Arguments of Employers
It is important to be mindful of the reasons stated
by the Employer while rejecting the claims and
countering the submission of the affected party.
Some of the commonly cited reason include (but
not limited to):
 Untimely Notification
 Unsubstantiated Claims
 Concurrent Delay in the period of
COVID-19
 Mitigation to be undertaken by the affected party
 COVID-19 part of Force Majeure
Conclusion
In order to manage claims effectively during the
current pandemic of COVID-19, the Contractor
must undertake a phased approach to Identify,
Evaluate, Notify and Substantiate their claims to
avoid any major penalties or losses.
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