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1.

INTRODUCTION

India, a South Asian nation, is the seventh-largest country by area, the second-most populous country
with over 1.25 billion people, and the most populous democracy in the world. The economy of India
is the seventh-largest in the world by nominal GDP (US$ 2.289 trillion) and the third-largest by
purchasing power parity (US$8.8 trillion). India can be described as a newly industrialized country,
one of the G-20 major economies, a member of BRICS,1 and a developing economy with an average
growth rate of approximately 7% over the last two decades.
The neo-liberalization efforts taken by the Indian government since 1991 have generated curiosity
within the international community towards opportunities in India. During this period, India has
grown at twice the global rate, showing that it can sustain the momentum for the long run.
According to the World Bank’s “Doing Business 2016” report, now ranks 130 out of 189 countries
in the ease of doing business, moving up four places from last year’s adjusted ranking of 134. Many
foreign companies have invested in India, primarily because of stable politico-economic
environment, independence of institutions including judiciary, relatively lower wages, and special
investment privileges such as tax exemptions. India has set an ambitious plan of increasing its share
of world trade from the current level of 2.07% to 3.5% by 2020.
The Indian government has identified the Infrastructure sector as one of the key drivers of economic
development in the country. Investment in Infrastructure has increased from about 5% of GDP to
9% in the last 10 years. India’s Planning Commission has projected an investment of US$ 1 trillion
for the infrastructure sector during the 12th Five Year Plan (2012-2017), with 40% of the funds
coming from the private sector including foreign players.
It is observed worldwide, that significant increase in the role of domestic and international trade in
economic development of any economy is generally accompanied with considerable increase in the
number of commercial disputes as well. In India’s case too, the rapid globalization of the economy
and resulting increase in competition has led to an exponential increase in commercial disputes. At
the same time, however, the rate of industrial growth, modernization, and improvement of socioeconomic circumstances has, in many instances, outpaced the rate of evolution of dispute
resolution mechanisms.
In many parts of India, rapid development has resulted in increased caseloads for already
overburdened courts, further leading to slow adjudication of commercial disputes. As a result,
alternative dispute resolution mechanisms, including arbitration, have become crucial for businesses
operating in India, as well as those doing businesses with Indian firms. Today, arbitration is the most
prevalent mode of dispute resolution for commercial disputes in India.

1

BRICS is the acronym for an association of five major emerging national economies: Brazil, Russia, India,
China, and South Africa.
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2.

EVOLUTION OF ARBITRATION IN INDIA

Arbitration is not a modern phenomenon; it is an informal way of resolving any dispute with lots of
flexibility in terms of procedures and rules. Arbitration began even before the King’s Courts were
established. In fact, England used arbitration as a common means to resolve commercial disputes as
far back as 800 years back.
In India, arbitration evolved with the system called Panchayats or Village Councils. Indian
civilization was an express proponent of encouraging settlement of differences by tribunals chosen
by the parties themselves. Arbitration in India continued its development and evolved into a formal
system with the first Bengal Regulations enacted in 1772.
Gradually, arbitration law gained momentum in British India and the need for its application in
commercial as well as non-commercial disputes spread through many parts of society. Thus, the
Arbitration and Conciliation Act of 1940 was enacted with the aim of providing for a simple, speedy,
and less expensive alternative dispute resolution remedy. However, the Act of 1940 failed to attain
effective results and thinkers in the field of arbitration felt that the 1940 Act suffered from number of
inadequacies in law as well as in practice.
2.1

THE ARBITRATION AND CONCILIATION ACT OF 1996

Meanwhile, on several occasions, the higher judiciary in India observed that the law of arbitration
should be less technical and more responsible toward situational realities. The 76th report of the Law
Commission of India in 1978 referred to many observations of the Supreme Court of India and
Model UNCITRAL Law, which led to enactment of the Arbitration and Conciliation Act of 1996,
by amending the Act of 1940.
With its ambitious aims to reform the arbitration process to be less technical, less time consuming,
and more affordable, the Act of 1996 came into force in August 1996 and remained effective until
the end of 2015. The Indian arbitration environment for the last 20 years, which witnessed greater
economic activities in India, has been governed by the Act of 1996. This Act is based on the 1985
UNCITRAL Model Law on International Commercial Arbitration and the UNCITRAL Arbitration
Rules of 1976. The Statement of Objects and Reasons of the Act recognizes that India’s economic
reforms will become effective only if the nation’s dispute resolution provisions are in tune with the
international standards. The Act is a composite piece of legislation, which provides for domestic
arbitration; international commercial arbitration; and enforcement of foreign awards and
conciliations (the latter being based on the UNCITRAL Conciliation Rules of 1980).
The Act of 1996 has been primarily operated under following mechanisms of Arbitration:
a. Ad Hoc Arbitration – In this option, the parties refer the disputes to
arbitration under the 1996 Act; however, the procedure is independent of any
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institutional rules. Arbitrations arranged by the parties themselves, without
recourse to any arbitral institutional are referred to as “Ad Hoc Arbitrations.”
In ad hoc arbitrations, usually retired technical professionals and retired
judges of High Courts and The Supreme Court of India act as arbitrators.
Parties in ad hoc arbitrations normally have to rely on their own best judgment
to evaluate the quality and suitability of the individual arbitrator.
b. Institutional Arbitration – The Indian Council of Arbitration is the sole
noteworthy Indian body among few arbitral institutions, providing facilities
for institutional commercial dispute resolution. The Rules of Arbitration of
the Indian Council of Arbitration are very comprehensive, setting out matters
in great detail. As any other arbitration institution, its council has wide
supervisory powers and all communication between the parties and the
arbitrators have to be routed through the council’s registrar.
2.2

EVALUATION OF PERFORMANCE ACT OF 1996

The Act of 1996 was enacted to achieve the twin goals of inexpensive and quick resolution of the
disputes, and up to a certain extent, it achieved its objectives. In India, where dispute resolution
through judiciary is generally a tedious, lengthy process, the Act of 1996 attempted to provide an
alternate mode of dispute resolution, in a less painful way. The Act of 1996 was enacted in response
to address extreme delays in the court system, to attract foreign direct investment, and to establish
India as a viable forum for international commercial arbitration.
2.3

THE PAIN POINTS

Shortcomings of the Act of 1996, however, included the following:


Even after its implementation; arbitration remained painfully slow, often taking a
decade or more to obtain and enforce an award. For foreign investors who sought
an efficient or, at the least, a predictable dispute resolution system, could take
little solace when settling commercial disputes through arbitration in India.



In the Indian context, the Act of 1996 was unable to improve the administration
of justice and the settlement of specific disputes.



Furthermore, the prolonged delay of arbitration cases has created obstacles to the
related development objectives, such as economic restructuring. And unresolved
conflicts in communities have inhibited foreign investment.
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Indian courts frequently failed to enforce arbitral awards, reconsidered arbitral
decisions on the merits, and denied enforcement of awards as contrary to public
policy. This is mainly due to the fact that Arbitration awards are invariably
challenged in the court on account of ambiguity and lack of enforceability.



Given the clogged judicial system and the tendency of parties on the losing end to
challenge awards as a matter of practice, enforcement of awards can be fraught
with serious delay.



The fact remains that, for either foreign or domestic awards in India, the decree
holder is required to go through time consuming and lengthy court procedures for
enforcements and execution.
Figure 1
Vicious Circle of Arbitration Process in India
From Alternative to Courts to Resorting to Courts

ARBITRATION
Starts as
Alternative
to Courts

Finally,
Courts
as Last Resort
for Resolution

Awards are
Difficult
to Enforce

Prone to
Judicial
Intervention at
Every Stage

Delays in
Reaching
a Final
Decision

Overall, the absence of a credible, speedy, and efficient dispute resolution system in India has
become a significant deterrent to any organization or individual, willing to undertake commercial
activity or investment in India. A brighter side of this is that more often, considering the huge cost of
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arbitration and the time involved, the parties choose to arrive at a settlement to mitigate losses.
Therefore, rather than “resolution” of disputes which is the aim and object of any arbitration law, it
can be said that Arbitration, to a considerable extent, facilitates “settlement” of disputes.
This has raised concerns that India’s attempt to transform into a dependable forum for international
commercial arbitration may still fall short of international standards. Underlying these problems was
the courts’ ongoing struggle with relinquishing control and giving primacy to the arbitral process
pursuant to international standards. Thus, theoretically, arbitration and litigation were supposed to
support each other in dispute resolution; whereas in reality, they were crisscrossing each other’s
paths and making the entire process more tedious and unpredictable.
2.4

RECENT POSITIVE DEVELOPMENTS IN ARBITRATION ENVIRONMENT IN
INDIA

India’s gradual ascendency on the global economic scene has, therefore, had the effect of throwing
its arbitration environment into the global spotlight, where it was revealed that the entire system
needed of reform. In India, arbitration as practiced fell short of its intention to be the preferred
alternative to court proceedings, disappointing the expectations of foreign investors.
Globally, arbitration has established itself as a preferred mechanism of dispute resolution; whereas in
India, the arbitration mechanism has been evolving, and hopefully, heading toward improvement.
There has been a craving for achieving a better arbitration mechanism originating from all business
sectors in India.
During the recent past, the arbitration environment in India has started changing rapidly, primarily
due to various landmark judgments given by the Supreme Court and the High Courts, which have
steadily transformed the scope of current legislation. Interpretations of various sections of the
Arbitration and Conciliation Act of 1996 by the courts indicate the gradual emergence of a proarbitration culture that matches international best practices.
Furthermore, there have been notable developments in the area of construction arbitration supporting
infrastructure in India. In April 2009, The London Court of International Arbitration launched LCIA
India, its first independent subsidiary. Similarly, Singapore International Arbitration Centre (SIAC)
has opened its first ever overseas/offshore office in Mumbai, India in 2013. Thus, it was anticipated
that the positive trend of resolving international disputes through arbitration would gain further
momentum in India.
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3.

INTRODUCTION OF NEW ARBITRATION (AMENDMENT) ACT OF 2015

Although the Arbitration and Conciliation Act of 1996 has had its share of shortcomings, mainly
from its application, it has, no doubt, served to establish arbitration as a preferred option to settle
commercial disputes in India. Many efforts were taken in recent years to address the problems that
plagued the current regime of arbitration and to modernize the Indian arbitration environment. These
efforts culminated into the new Arbitration Act of 2015. The proposed amendments to the Act came
at a time when both the government and the judiciary realized the benefits of a pro-arbitration stance
in India.
On October 23, 2015, the President of India promulgated the Arbitration and Conciliation
(Amendment) Ordinance of 2015 to amend and reform India’s existing arbitration law, the
Arbitration and Conciliation Act of 1996. The Ordinance took into account the 246th report (and its
supplement) of the Law Commission of India which had recommended various amendments to the
existing Act. The Law Commission made several recommendations for making arbitration a
preferred mode for settlement of commercial disputes in India by making it more user-friendly,
cost-effective, and expeditious.
After being passed by the Indian Parliament in December 2015, this Amendment Bill has now
become an Act after having received the President’s assent on December 31, 2015. The Act was
published in the Gazette of India on January 1, 2016 and has now come in to force as The
Arbitration and Conciliation (Amendment) Act of 2015.
3.1

THE KEY AMENDMENTS

The Amendment Act of 2015 introduced some major changes to the outgoing act, a few of which are
unprecedented in nature. A brief summary of the key amendments is described hereunder:
3.1.1 Amendment to Definition of the Term “Court” in Section 2(e)
The definition of the term “Court” is amended to provide that certain provisions of Part I of the Act,
such as interim relief (Section 9), court assistance in taking evidence (Section 27) and appeal to
interim relief orders (Section 37) shall also apply to International Commercial Arbitration, even if the
place of arbitration is outside India, subject to an agreement to the contrary between the parties to the
dispute. In the case of International Commercial Arbitration, the High Court shall be the “court” for
reliefs under the Act. Thus, the relevant court for domestic and international arbitration matters has
been defined.
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3.1.2 Amendment to Section 7
An arbitration agreement contained in the form of communication through electronic means shall
also be treated as an arbitration agreement in writing. Thus, it provides a more progressive
functionality with the contemporary widespread use of email.
3.1.3 Amendment to Section 8
Unless the judicial authority finds prima facie that no valid arbitration agreement exists, said judicial
authority shall refer to the parties to arbitration on the action brought by the party to the arbitration
agreement or other person claiming through or under the party. If the party applying for reference to
arbitration does not have the original or certified copy of the arbitration agreement between them but
the copy is retained by the other party, then such party can make application to the Court to call upon
the other party to produce the original or certified true copy of the arbitration agreement before the
Court.
3.1.4 Amendment to Section 9
Where the Court passes an order for any interim measure under sub-section (1) of Section 9 before
the commencement of arbitral proceedings, the arbitral proceedings shall be commenced within a
period of 90 days from the date of such order. It further provides that once the arbitral tribunal is
constituted, the Court shall not entertain an application for interim measure unless it finds
circumstances that may render the remedy provided under Section 17 inefficacious. Thus, it restricts
the tendency to approach courts for seeking interim relief.
3.1.5 Amendment to Section 11
Appointment of an arbitrator shall now be made by the Supreme Court or the High Court, as the case
may be, instead of the Chief Justice of India or the Chief Justice of the High Court. An application
for appointment of arbitrator(s) shall be disposed of as expeditiously as possible and an endeavor
shall be made to dispose of the matter within a period of 60 days from the date of service of notice on
the opposite party. The High Court is empowered to frame rules for the purpose of determination of
fees of the arbitral tribunal and the manner of such payment. Thus, the appointment of arbitrators is
expedited.
3.1.6 Amendment to Section 12
To ensure the neutrality of arbitrators, a prospective arbitrator is required to disclose in the writing
the existence of any relationship or interest of any kind which is likely to give rise to justifiable
doubts as to his or her neutrality. The prospective arbitrator is also required to disclose any
circumstances which are likely to affect his or her ability to devote sufficient time to the arbitration
and complete the arbitration within the specified period. A person having relationships as specified
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in the Seventh Schedule shall be ineligible to be appointed as an arbitrator; For example, the
arbitrator is an employee, consultant, advisor or has any other past or present business relationship
with a party to the dispute; or the arbitrator is a manager, director, or part of the management, or has
a similar controlling influence over the parties to the dispute. Hence, establishing the neutrality of
arbitrator(s) is attempted with this provision.
3.1.7 Amendment to Section 17
The arbitral tribunal shall have power to grant all kinds of interim measures which the Court is
empowered to grant under Section 9 of the Act. Such interim measures can be granted by the arbitral
tribunal during the arbitral proceedings or at any time after making the arbitral award, but before it is
enforced under Section 36 of the Act. Any order issued by the arbitral tribunal to grant interim
measures shall be deemed to be an order of the Court for all purposes and shall be enforceable under
the Code of Civil Procedure of 1908 in the same manner as if it were an order of the Court. This
amendment significantly empowers the arbitration panel and, at the same time, minimizes court
interferences.
3.1.8 Amendment to Section 23
The respondent, in support of its case, may also submit a counterclaim or a set-off, if such
counterclaim or set-off falls within the scope of the arbitration agreement.
3.1.9 Amendment to Section 24
The arbitral tribunal shall hold an oral hearing for the presentation of evidence or oral arguments on a
day-to-day basis and shall not grant any adjournments without a sufficient cause.
3.1.10 Insertion of a New Provision at Section 29A
The tribunal shall ensure speedy completion of arbitration proceedings and pass the award within a
period of twelve months from the date when the arbitral tribunal enters upon the reference.
However, the parties may extend such period for a further period not exceeding six months. If the
award is made within a period of six months, the arbitral tribunal shall be entitled to receive
additional fees as the parties agree. If the award is not made within specified period or extended
period, the mandate of the arbitrator shall terminate unless the time is extended by the court. If it is
delayed beyond the specified time because of the arbitral tribunal, the fees of the arbitrator will be
reduced, up to 5%, for each month of delay. Thus, the period of the arbitration process has been
strictly fixed in line with International Arbitration Centers.
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3.1.11 Insertion of a New Provision at Section 29B
Section 29B provides for a fast track procedure for conducting arbitral proceedings, in cases where
the parties mutually agree for such procedure. In such cases, the arbitral tribunal consisting of a sole
arbitrator shall decide the dispute on the basis of written pleadings, documents, and written
submissions, and shall not hold oral hearings. The award is to be made within a period of six months
from the date the arbitral tribunal enters upon the reference. Thus, a fast track procedure of
arbitration is devised, if agreed by both parties.
3.1.12 Amendments to Section 31
A sum directed to be paid by an arbitral award shall, unless otherwise specified by the award, carry
interest at a rate 2% higher than the current rate of interest prevalent on the date of award, and shall
be payable from the date of award to the date of payment.
3.1.13 Explanation of the Term “Public Policy of India” Substituted in Section 4(2)(b)
The arbitral award shall be treated as an award in conflict with the public policy of India only where
making of the award was induced or affected by fraud or corruption, violated provisions of
confidentiality (Section 75), violated the admissibility of evidence of conciliation proceedings in
other proceedings (Section 81), contravenes the fundamental policy of Indian Law, or conflicts with
the most basic notions of morality or justice.
3.1.14 Explanation Inserted in Section 34(2)(b)
The test as to whether the award is in contravention with the fundamental policy of Indian law shall
not entail a review on the merits of the dispute.
3.1.15 Insertion of New Sub-section (5) in Section 34
An application for setting aside of the award under Section 34 is to be filed after issuing prior notice
to the other party.
3.1.16 Insertion of New Sub-section (6) in Section 34
A period of one year has been prescribed for disposal of an application for setting aside an arbitral
award. Thus, a time limit for the disposal of the case by the court is fixed.
3.1.17 Amendments to Section 36
The mere filing of the application for setting aside an arbitral award would not render the award
unenforceable unless the court grants an order of stay on the operation of the said award on a separate
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application made for that purpose. Thus, automatic relief by approaching the courts against any
unfavorable award is severely restricted.
The Amendment Bill has introduced certain welcome revisions to the existing Act that have brought
clarity on many aspects, which were previously part of much judicial interpretation only. These
amendments to the Act should help to conclude the arbitration process expediently and in a more
transparent manner.
Figure 2
Improvements in Arbitration Mechanism in Act of 2015

• Neutrality of Arbitrator is ensured
• Strict timelines to start Arbitration are refined

PreArbitration

During
Arbitration

PostArbitration

• Judicial intervention is minimized during arbitration process
• Arbitration panel is empowered with certain court powers
• Strict timelines for proceedings/extensions

• Arbitration awards have received greater sanctity
• Option of going to court against the arbitration award is restricted
• Grounds for review of award by courts are restricted
• Strict timelines are set for resolution in court, post-award

Overall, the new act has attempted to make the arbitration process more efficient, not only
empowering the arbitration panel, but also giving more sanctity to arbitration awards by restricting
court interference. The pressure (or incentive) put on arbitrators to speed up arbitration proceedings
should certainly lead to earlier resolution of many disputes.
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4.

CHALLENGES TO IMPLEMENTATION OF AMENDMENT ACT OF 2015

For any new law or act, the evaluation of the act is done on the basis of its implementation rather
than the language of its provisions. Similarly in this case, there are certain apprehensions expressed
by the critics regarding implementation of the Amendment Act of 2015. Some experts opine that a
few corrective provisions are too drastic to be feasible in given circumstances. Also, there are few
who support these strict provisions, saying a new change in any system generally originates with
tough legislation.
a. Some argue that the issue of parties approaching the court to seek an extension of
time for completion of arbitration proceedings has not been completely
addressed. Section 29A of the Amendment Act provides the tribunal a total
period of 12 months after completion of proceedings. The parties can agree to
extend this period by 6 months. After this period the mandate of the tribunal is
deemed to be terminated and court permission would be required for extending
this period. Thus, intervention of court is feared to happen in most cases,
especially in ad hoc arbitrations, which are historically prone to delays.
b. Similarly, given the delays associated with domestic arbitration which is usually
conducted in an ad hoc manner, the provision may lead to arbitration being
blocked by unscrupulous parties on grounds that the period of 18 months has
expired. It may also lead to court intervention pending arbitration proceedings, a
result which the Amendment Act seeks to avoid. Thus, a deadlock may exist if
one of the parties is not genuinely interested in resolution through arbitration.
c. The strict deadlines imposed in the new provisions raise a few critical questions.
It may be of concern to parties agreeing to arbitration under these new laws
whether arbitrators may sacrifice quality for expedition so as to meet the
deadline. Furthermore, imposing a mandatory deadline across the board shows a
bit of insensitivity towards differences in the complexity of arbitrations. This
would be especially detrimental to arbitrations which require a greater amount of
discovery and expert advice due to the peculiarity of its subject matter. Limiting
equal timelines for all kinds of arbitrations might lead to compromise on quality
of resolution in complex cases.
d. Regarding grant of time extension by court in addition to the 18 (12 + 6) months,
in Section 29A(5) – an extension “may be granted only for sufficient cause and
on such terms and conditions as may be imposed by the Court.” Besides the
mention of “sufficient cause,” the amendments have failed to include any other
principles which courts are mandated to follow. The lack of any clear guidelines
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suggests that the Courts have a great amount of discretion in deciding whether an
arbitration tribunal needs more time to reach an award.
Thus, critics have their apprehensions that delay, given the character of arbitration in India, requires
much more than strict legislation to be fixed in the long run. Therefore, empowering Indian Courts
to decide the fate of arbitration cases (as most would be delayed) with the abovementioned decisionmaking duty may defeat the very purpose of the Alternate Dispute Resolution mechanism, and the
system may end up being totally dependent upon the courts for its functioning.
4.1

WHETHER CULTURE OF JUDICIAL INTERVENTION WILL CHANGE?
“Change is hard at first, messy in the middle and gorgeous at the end.”
– Robin Sharma

Considering recent trends in India’s case law history, the Indian judiciary might face some amount of
inertia in accepting the 2015 Amendments and it may take some time to absorb these changes.
However, if the majority of members of the judiciary are in favor of practicing minimal intervention
in relation to arbitration, then resistance would be lessened. Also, it is to be noted that the judiciary
will be playing a vital role of interpreting and applying these reforms to India’s arbitral law in the
coming days.
The credibility of the arbitration mechanism of any country (from the global business community’s
view) is very much dependent on the attitude of its national courts and this has a very direct impact
on whether the country gets either a “hostile” or “friendly” stamp towards arbitration. The 2015
Amendments have addressed the high level of judicial intervention in the arbitration process and put
the judiciary on the crossroads of enhanced or diminished credibility of the arbitration mechanism.
Therefore, the need of the hour is to have change in the judiciary’s outlook to correct India’s judicialinterventionist culture.
4.2

SUGGESTED INITIATIVES FOR INCREASING EFFICIENCY OF
ARBITRATION MECHANISM

It is widely assumed that the new Amendment Act of 2015 might be a stepping stone towards
improving the present arbitration mechanism in a way that makes it more effective and enforceable.
However, there are many circumferential areas where improvement is needed for the effective
operation of the arbitration mechanism:


Drafting Arbitration Clauses in Agreements – In arbitration frame works,
parties have the supremacy to decide the procedures of the arbitration, which
arise out of a contract between the parties. Hence while drafting the main
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contract, parties should draft an arbitration clause which specifically addresses all
the possible delays and ensures timely conclusion.
-

The parties interested in a speedy conclusion should come forward to
waive certain rights such as oral examination of witnesses and incorporate
the same in the arbitration clause itself. In construction and infrastructure
arbitrations, the use of oral witnesses may be time consuming and the
weightage given to them by the arbitrators is very low.

-

Hence the parties, instead of following boilerplate templates for drafting
arbitration clauses, should draft an effective arbitration clause appropriate
to the nature of the project.



Engaging Full Time Arbitration Lawyers and Appointing Full-Time
Arbitrators – Although arbitration has become the most preferred mechanism in
India for resolving commercial disputes, many lawyers and arbitrators treat
arbitration like a weekend activity. Hence they insist on weekend hearings, don’t
stick to dates, seek adjournments often, and delay the arbitration proceedings.
Hence one of the most significant causes of delay in construction arbitrations can
be avoided if part-time arbitration lawyers and part-time arbitrators are not
engaged by the parties.



Preparation and Filing of the Claim – The claimants are the parties who initiate
arbitration proceedings since they are an aggrieved by the other party. In such a
situation, they should always try to complete the arbitration proceedings faster.



-

It is unfortunate that in ad hoc arbitration in India, most of the claimants
seek a long time for preparing and filing the claim statement on the first
pre-arbitration hearing after the appointment of arbitrators. In many
countries, claimants file the claim along with the notice for arbitration.

-

The claimant should be ready with their claim petition and supporting
documents on the first hearing itself and file the same on the very same
day. Such a pro-active act of the claimant will save a minimum of three
months’ time.

Selected Filing of Documents – In construction and infrastructure arbitrations
parties normally produce or “dump” a huge number of documents, knowing full
well that many of them are not relevant for determining the award.
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Examination of Neutral Technical Witnesses – If arbitrators are from nontechnical background, they can appoint technical witnesses and rely on
their opinion.
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5.

IS INDIA ON THE PATH OF BECOMING A HUB FOR INTERNATIONAL
ARBITRATION?

It is a fact that foreign companies entering into business contracts with Indian companies usually
prefer a foreign city for resolution of disputes. This is true, and it is not due to the poor business
prowess of Indian businesses vis-à-vis foreign counterparts, but due to the low perception of the legal
environment in India.
In most matters in India, the arbitration awards are challenged until they reach the highest court.
Thus, instead of speedy redress of business disputes, international commercial arbitration has begun
to be viewed as another tier in the already cumbersome process. And despite being known for its
independence, neutrality, and boldness, the image of the Indian judiciary with respect to the time
taken for final disposal of matters that foreign business leaders are wary of choosing India as the seat
of arbitration to avoid the courts. India is among the top three countries along with the US and China
that approach the Singapore International Arbitration Centre (SIAC) for dispute settlement.
Recent moves are being made by certain well-known global arbitral institutions – for example, the
International Chamber of Commerce (ICC) in Paris, the London Court of International Arbitration,
and the Singapore International Arbitration Centre – to set up offices in India and offer their services
locally. Such is the size of the business disputes pie in India that every foreign arbitral institution
would like to have a slice of it, and is more than willing to walk the extra mile to entice
Indian businesses.
Though there is no dearth of legal expertise in India, with its large numbers of lawyers, retired
judges, technocrats and bureaucrats, Indian arbitral institutions, primarily the Indian Council of
Arbitration (ICA) and the International Centre for Alternative Dispute Resolution (ICADR), are
struggling to match their international competitors in terms of experience, networking,
commensurate remuneration to arbitrators, professionalism in secretarial services, and timely
completion of tasks.
India has undergone a significant amount of change over the past few years in a bid to enhance
greater foreign investment in the country. Among other developments, the arbitration landscape of
India has been under a great amount of scrutiny to ensure that India’s arbitration regime is on par
with that of global leaders in the field of arbitration. The Arbitration and Conciliation (Amendment)
Act of 2015 is the latest reform initiated by government to amend India’s arbitration law which has
been subject to a fair amount of local and global scrutiny since it came into force in 1996. The
Indian government aspires to go a step further and make India an international commercial
arbitration hub among the likes of Singapore, Hong Kong, Paris, London, New York and Geneva.
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Overall, the Indian Government has, of late, been taking steps towards making India a hub of
international commercial arbitration. However, it must be acknowledged that increased efficiency in
arbitration is difficult to achieve solely from the imposition of top-down legislative changes.
Thus, there needs to be a change in the perspective with which arbitration is viewed in India. The
community of Indian legal practitioners and stakeholders who specialize in the practice of arbitration
has to grow, with focus on improving arbitration practices in its own right.
Figure 3
Stakeholders in Arbitration Proceedings

Parties
Others 
Business
Community

Arbitrators

ARBITRATION
MECHANISM
Government

Arbitration
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Courts /
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Lawyers

To make India the hub of international commercial arbitration, there needs to be a concerted effort by
the government, institutions, the legal fraternity, and corporate India. Foreign companies will pick
India as the destination of choice only if the environment for conducting international commercial
arbitration in India is business-friendly. The government alone will not be able to do it despite
making efforts to get the requisite amendments to arbitration law approved by the legislature. Full
support by businesses and the legal community is essential, which can only be achieved based on
purely commercial and practical criteria and not on the basis of nationalism, patriotism,
or protectionism.
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6.

CONCLUSION

The Arbitration and Conciliation (Amendment) Act of 2015 (of India) which came into force in
October 2015 holds a great amount of promise for the future of arbitration in India. Undoubtedly, the
2015 Act ensures significant progress towards the Indian Government’s ambitious goal of reforming
arbitration law, which is considered to be a necessary step towards encouraging foreign investments
in India. Some of the changes in existing law, aimed at reducing delays and minimizing the judicial
intervention currently faced by many arbitration cases in India are particularly unique and should be
welcomed by the arbitration community. These changes will hopefully herald a bright new era for
India, creating an arbitration friendly jurisdiction, where arbitration will be viewed favorably by all
parties involved.
However, the above optimism is tempered with a sense of caution as mere enacting arbitrationfriendly legislation is not always sufficient by itself in ensuring universally accepted principles
of arbitration. It is also important that the arbitration process involves “minimal intervention of a
Court of Law” so that trade and commerce are not adversely affected. The amendments to the
India’s arbitration law have provided better clarity on the boundaries of judicial intervention, which
together with improved mechanisms accompanied by fair judicial practice guidelines and clear
legislative interpretations, should certainly contribute towards the enhancement of arbitration in
India.
A little more than six months has passed since the new changes were introduced and implemented
under 2015 Amendment Act, which is too short a time to experience its impact. The issues finetuned in the new Act will attract the attention of the Indian courts in coming months and the rulings
of the courts on these aspects are likely to be of particular interest. Overall, the Amendment Act is
likely to have a positive impact on the entire arbitration landscape, including improving India’s
image as an arbitration destination.
Now, it is the responsibility of all concerned stakeholders in the Indian arbitration system to further
develop the practice which is vital to implementing as well as sustaining the improvements sought in
the Amendment Act of 2015. The Act has certainly attempted to give a much needed push to the
enhancement of the overall arbitration culture in India and made a decisive step towards realization
of India’s ambitions of becoming a successful international arbitration hub.
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